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Introduction
It’s been exactly one year since the reforms to IR35
legislation were introduced, but how has it affected the
Public Sector for both clients and their candidates?
And what could this mean for the Private Sector should it
eventually be implemented there?
Ahead of the much-mooted introduction of the IR35
reforms into the Private Sector, we share our key
findings from our Public Sector investigation to help
you determine the possible outcomes for you.
For our investigation we asked a range of clients and
candidates to ensure we got both quantitative (survey
results) and qualitative data (anecdotal feedback)
in order to be as in-depth as possible.
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IR35: The facts
What you need to know about changes to IR35
Major reforms to off-payroll working in the Public Sector came into force on 6th April 2017.
Prior to this date, contractors using PSCs (Personal Service Companies) were in charge of determining their own
employment status, and therefore abiding by the appropriate tax laws.

Position from 6 April 2017
The organisation responsible for paying the PSC,
when supplied to a Public Sector end-client, is now
responsible for calculating and paying tax, National
Insurance Contributions (including employer’s NIC),
and the Apprenticeship Levy to HMRC.

What does this mean?
Many professional contractors operating PSCs and
working with Public Sector clients would previously
operate as an employee of their limited company, and
take a basic salary from the company under PAYE.
Most of their income would however come from
dividends if they had characterised themselves as
out-of-scope of IR35.
Under the new arrangement, recruitment companies
have a legal responsibility to ensure the appropriate
PAYE deductions are applied if a role is deemed to be
in scope. So, if a candidate was to fall in scope, their
take home pay would be at least 20% less – rising to 3035% for those who are paid at a higher banding.

“

Under the new
arrangement,
recruitment
companies have a
legal responsibility
to ensure the
appropriate PAYE
deductions are
applied if a role
is deemed to be
in scope.

”

How do you determine whether a role is in or out-of-scope of IR35?

HMRC has provided a tool/questionnaire to help clients determine whether a role falls in or
out-of-scope. In the most straightforward of scenarios, there are several factors that will
automatically deem a role as in scope (where PAYE applies):
Will the worker (or their business) perform office holder duties for the end client as part of
this engagement? If you engage an interim to take on a permanent role with team management
responsibility or statutory responsibility, or the role would exist within the structure regardless of
who fills it, the role will be deemed in scope.
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Key questions weighted towards
a role being out-of-scope
1. If the worker’s business sent someone else
to do the work (a substitute) and they met all
the necessary criteria, would the end client
ever reject them?
Answering no to this is a big indication that the true
nature of the engagement is not based on a candidate
filling a seat that is empty. It is based on the principle
that you are engaging with a company that is providing
a service or particular skill set and that there might
be an instance where the initial contact you engaged
would be unavailable and they would send a suitably
qualified substitute on their behalf (this question will
automatically return an out-of-scope decision).

2. Can the end client move the worker to a
different task than that which they originally
agreed to do?
When engaging a true PSC or consultant of a PSC you
are doing so with a particular task or set of deliverables
in mind. Despite a standard PAYE employment having
one set remit, you are entitled to ask your reports
to take on a variety of different tasks as part of their
overall role. However, in a true PSC engagement, if the

nature of the work takes a different direction, then that
would be outside of the boundaries of the contract
and you would need to do so under a new or revised
contract (this will not be a sole decision maker on the
outcome of IR35, and several other questions would
also need to be weighted towards an out-of-scope
decision).

3. Can the end client decide the schedule of
working hours? And can the worker choose
where they work?
If you are looking for a team manager or someone with
statutory responsibility in a role then you would expect
a standard work pattern to form part of the contract.
However, if you have a key set of project milestones,
outcomes and deliverables, and you don’t need that
person to be on site Monday – Friday 9am-5pm for
them to be met, then this would indicate that you
are engaging a consultant or PSC to deliver a project
rather than an employee. This situation is more likely
to be weighted to an out-of-scope result (this will not
be a sole decision maker on the outcome of IR35, and
a number of other questions would also need to be
weighted towards an out-of-scope decision).

Above are just 3 examples of the questions the tool asks which we have
found to have significance in the decision process, but there are many
other key questions you will be asked which help define the true nature of
the engagement. These cover things such as what input the client has in
determining how the work is done, expenses incurred as part of the contract
and how a PSC engages with a client’s customer base.
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The current landscape
What effect has the reforms to IR35 had on the
contracting market?
As with any legal change, particularly when it comes
from HMRC, the months following the alterations to IR35
brought about a lot of nervousness from both candidates
and employers.
The potential of a substantial financial penalty for both
the employing agency and the client organisation made it
likely that HR, legal, procurement and senior management
would take a risk-averse approach to determining the
status of IR35. This meant that in some situations, a blanket
approach was taken and all contractors were determined
as in scope of IR35 – meaning that they would need to
transfer to a PAYE contract, or work through an umbrella
company (these fall out of the remit of the legislation due
to the way in which they make deductions).
In some organisations, this led to a mass walk out of
contractors, as the financial implications meant it was
no longer worth pursuing a role within the organisation.
This was more prominent in professions such as IT, where
contractors can easily transition to the Private Sector.
We also saw instances of professional interim contractors
– who didn’t need to work, but instead did it for enjoyment
and self-fulfilment – opt for retirement.

What has the response been to date?

“

Rather than
employing
someone loosely
based on a job
title, we have
seen clients
really think
about what they
want to get out
of a contract
with a PSC.

”

In some areas such as social care, it was accepted that there will always be a need for highly skilled interims in
roles that are equivalent to that of a permanent post holder, or those that carry office holder status; after all, you
cannot exist without a statutory DASS or DCS. In these situations, many organisations have made allowances for
the reduced take home pay by increasing rates for highly skilled interims; these people are in short supply and the
value they bring to an organisation is worth the additional outlay.
In other areas, this change has forced employers to evaluate how they use interim contractors, which has been
a positive change. Rather than employing someone loosely based on a job title, we have seen clients really think
about what they want to get out of a contract with a PSC. More defined deliverables and outcomes have been
written into contracts and the flexibility of work patterns, acceptance of substitutes and autonomy over how a
piece of work is delivered has become the norm – ensuring the engagement sits comfortably outside of IR35.
In fact, where a role is comfortably and legally determined as out-of-scope of IR35, employers can sometimes
negotiate a contractor’s day rate as there is still an inclination to lean towards out-of-scope contracts.
In summary, where a role is in scope and it is candidate short, you may need to prepare yourself for an inflated
day rate, but where the role is more project-focused and based on outcomes, it’s quite possible the role will be
out-of-scope.
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IR35: the candidate view
The IR35 reforms were particularly difficult for
contractors in the Public Sector, especially if they were
looking for similar roles or organisations like the ones
they’d previously worked in.
In order to ascertain how these reforms could impact
contractors in the Private Sector, we spoke to our
candidates to find out what the key implications have
been for them, why upskilling is so important now and
what their advice would be for any contractors in the
Private Sector.
In the space of one year, over four in five of the
contractors we spoke to had left their roles. Many
freelance professionals in the Public Sector are
either now moving to the Private Sector or looking for
permanent employment. Although these employment
changes aren’t purely because of the IR35 reforms,
there’s no doubt that it certainly had a huge impact on
these figures.

“

Many freelance
professionals in the
Public Sector are
either now moving
to the Private
Sector or looking
for permanent
employment.

”

Have you stayed in the same role that you were in pre-April 2017?

7

19%

81%

YES

NO
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How have the changes to IR35 impacted you since its introduction
in April 2017?
The main impact and shock was paying two lots of NI - something when
considering interim work, I did not consider.
Operational Lead
There seemed to be very limited senior roles available initially and I went 3
months without any work.
HR Specialist
I witnessed a significant reduction in take home pay to the extent that I can no
longer afford to work away, especially in places such as London, as my expenses
are too high and I cannot put these through the business.
Director
I have been the subject of an IR35 audit and the process has become increasingly
administratively burdensome. I am seriously considering leaving the industry and
the country.
Senior Finance Manager
I have seen a significant drop in daily rates and an overall jobs reduction in the
NHS interim market for roles that sit outside of IR35.
Director
I have seen loss of earnings of circa 30% coupled with caps on agency staff. This
has meant that I’ve been unable to do roles outside of the Midlands region.
Performance Manager
The only role I have had since then was inside of IR35 so I now pay more NI and
tax and currently take home 54% of my gross pay.
Head of Commercial
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To what degree have you seen
your take home pay affected
since the introduction of the
new IR35 rules?

4%

Has your attitude changed
towards the prospect of taking
a permanent opportunity since
the changes?

50%

50%

Increased

Yes, I am considering it

Yes, I am considering it

28%

6%

11%

Stayed the same

Yes, I have already taken a
permanent opportunity

Yes, I have moved already

68%

44%

39%

Decreased

No

Due to the financial implications of the IR35 reforms, many employers
are having to reduce pay and/or benefits for contractors. As a result,
over two thirds of contractors told us their pay had decreased since
the reforms, while less than one in 20 saw an increase.
Since the reforms, many contractors are deciding to apply for
permanent roles instead. In fact, over half of the ones we spoke to
were either considering it or had already done it, saying they felt
there was no other option. They felt like the only other alternative was
taking another likely in-scope interim opportunity or staying where
they were, neither of which they wanted to do.
When we asked, “Have you considered moving to the Private
Sector?” this question received similar responses to the previous one
concerning taking permanent work. Almost two thirds of contractors
told us they’re either considering moving to the Private Sector or have
already moved there.
For the 39% who are staying in the Public Sector, there are many
reasons why they’re doing this. They could be waiting for the
IR35 reforms to be introduced into the Private Sector to see the
repercussions first before moving, they could be staying on for
financial security if they have a regular income or it could be that their
expertise can’t be transitioned to the Private Sector.
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Have you considered
moving to the Private
Sector?

No

“

IR35 reforms
to be
introduced
into the
Private Sector
to see the
repercussions
first before
moving.

”
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How easy has the transition to the Private Sector proved?
I’ve recently made the move and it’s been very difficult as I entered coming off the back of 10 years in
the Public Sector.
HR Change Manager
I’ve applied for many roles in the Private Sector and not been successful.
Director
If you have in demand skill-sets, such as project or programme management then they are easily
transferable and it makes the transition relatively easy.
Director
I have Private Sector experience, so it’s proved straightforward for me.
Reward Specialist

What advice would you give to contractors in the Private Sector, were the changes to be
implemented there?
To be clear on their understanding of the legislation and any roles that they put themselves forward for.
It’s crucial to make yourself familiar with the tax implications before committing to anything.
Strategic Advisor
Be prepared for clients to be unprepared for the introduction and therefore a potential hiatus in
opportunities. Challenge any suggestion of blanket in scope decisions.
Senior HR Consultant
Negotiate to remain outside IR35 if possible and be mobile enough to access opportunities outside
IR35. Alternatively, consider a permanent role with a sufficient package.
Transition Consultant
There are different mechanisms to stay IR35 compliant without reducing the take home pay. The most
effective is to work with the client and ensure that the rate includes the base rate plus the VAT paid by
the client (should they pay you as a company).
Strategy & Transformation Manager
Others such as myself can give you advice but make your decision based on your own personal
circumstances. If you can, don't make a rushed decision, giving the market time to settle.
Finance Lead
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How prepared are UK employees?
Research conducted by Badenoch & Clark, as part of the Adecco Group, of 1,200 UK based employees found that
a staggering 68% of respondents did not understand the implications of IR35, despite the tax legislation being
around since 2000.

9%

Yes – and I am/
would be affected by
potential changes

23%

Yes but I am not/
wouldn’t be affected
by potential changes

25%

43%

No but I have tried
to understand it

No I have never heard
of this legislation

Do you think the Government should
extend the reforms to IR35 into the
Private Sector?

43%

41%

I don’t know

Yes

16%
No
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When dissecting the reason for the lack of understanding;
43% have not heard of the legislation, whilst a worrying
25% have tried to understand it but still do not understand
the implications. Bearing in mind that this research
comprises both private and Public Sector workers, the
message is clear that the government and employers have
plenty of work to do before the much-mooted changes into
the Private Sector – especially considering it’s still murky in
some quarters within the Public Sector.
41% of the respondents believe that the Off-Payroll
reforms to IR35 should be extended into the Private
Sector vs. just 16% who said no. Unsurprisingly, given 43%
of respondents hadn’t heard of the legislation, the exact
same percentage of people were unsure whether it should
be rolled out there also.
There are mixed views as to whether IR35 being rolled
out to the Private Sector will discourage candidates from
choosing to work in the contract market.

Do you think the IR35 changes will discourage
candidates from choosing to work in the
contract market?

49%
I don’t know

26%
Yes

25%
No
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“

Many candidates are jumping ship from the
contracting world and heading for out-of-scope roles,
permanent positions or roles in the Private Sector,
where the reforms can’t currently affect them.

Regarding industries; the one that respondents believe
will be affected most by IR35, should it be introduced
into the Private Sector, is Financial Services (7.2%),
closely followed by Professional Services (7.1%) and
Healthcare (7.1%).
So, in conclusion, what’s going on for contracting
candidates in the Public Sector now the IR35 reforms
are settling in?
Many candidates are jumping ship from the contracting
world and heading for out-of-scope roles, permanent
positions or roles in the Private Sector, where the
reforms can’t currently affect them.
Unfortunately, there are some contractors who want to
make this move, but are stuck where they are, as their
skills and expertise are non-transferable and wouldn’t
be needed anywhere else but the Public Sector.
Those that can move but aren’t seem to be only staying
put until the IR35 changes hit the Private Sector, before
evaluating what their next career decision should be.
As well as the frustrations felt by contractors about the
IR35 reforms, many are also irritated by the way some
companies are handling it. A few businesses are taking
a blanket approach, putting all contractors in scope,
when some candidates believe they’re actually out of it,
which impacts them financially.
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”

Which industry do you think
changes to IR35 would most affect?
(Top 5 only)

6%

IT & Telecoms

7.2%

Finance

I don’t think it will affect any industry the most

Professional Services

7.1%

Healthcare

7.1%

Engineering

14%

5%
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IR35: the employer view
After speaking to candidates to get their views, we reached out
to employers to get a balanced view of the sector.
We found out how businesses have been impacted by the
changes to IR35 and got their advice for professionals in the
Private Sector.
Starting off this section on a positive note, almost 9 in 10 Public
Sector employers were aware of the reforms before they came
into force in April 2017. This means they would have time to
recruit and generally prepare their business for the impact the
IR35 changes would bring.
The Public Sector also had a lot of support, including briefings
and HMRC assistance, and they’re usually the first to be
compliant and upskilled when new legislation comes in.
Therefore, it’s likely that the level of awareness within the
Private Sector is going to be much lower.
However, the roll-out of the reforms is still likely to be
smoother in the Private Sector compared to when it was
introduced to the Public Sector, when it was considered to be
rushed and last minute.

“

Were you aware of the changes
to IR35 prior to them coming
into force in April 2017?

86%
Yes

24%
No

However, the Public Sector also had a lot of
support, including briefings and HMRC assistance,
and they’re usually the first to be compliant and
upskilled when new legislation comes in.

”
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How has the changes to IR35 impacted your organisation since its
introduction in April 2017?
We no longer employ temps in scope of IR35.
Director of Finance, Regulatory Body
We have had a reduction in interim workers of circa 50%. NHS England had
mandated all NHS organisations to reduce their reliance on interim workers so in
some respects the introduction of IR35 helped us to achieve this as the pool of
interim staff willing to work in the NHS has reduced.
HR Business Partner, Commissioning Support Unit
It has changed the way we recruit. Unfortunately, associated costs have also
gone up.
IT Director, NHS

How did you get fully informed?
We liaised closely with the Home Office and their briefing and have also taken
advantage of the HMRC assessment tool to deem whether somebody falls inside
or outside of scope.
Director of HR, Security Authority
We kept informed through a mix of briefing sessions, NHS employers guidance
and sharing learnings with other NHS Trusts..
HR Lead, NHS Trust
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How informed are you regarding how
you would determine someone as either
being in scope of IR35 or outside?

64%

43%

Fully
informed

About
the same

36%

57%

A little
informed

Harder
to fill

Despite 90% of employers being aware of IR35 reforms,
only two thirds understood if a contractor was in or
out-of-scope, something that has huge legal and
financial implications for both contractors and
companies. So where is this drop off coming from?
It’s likely to be due to employers not listening to the
HMRC advice and not taking full advantage of the
available tools and support.
With the IR35 changes in full force now, you’d expect
fewer than 57% of employers to be struggling to fill
temporary roles. However, this number could have
been affected if those that weren’t recruiting at all were
simply selecting “about the same”.
Those employers that were struggling to fill their
temp vacancies are facing this issue mainly because
contractors are either going permanent or moving to
the Private Sector in order to avoid IR35.
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Have you found your temp roles
harder to fill post-April 2017?

Have you found your temp roles harder to fill
post-April 2017?
At a senior level, we have attracted fewer
candidates than previously.
Head of HR, Regulatory Body
There just doesn’t seem to be as many, or enough,
candidates on the market now.
Associate Director – Analytics, Healthcare supplier
Initially GPs decided not to work, but fill has
subsequently increased as has substantive or
fixed-term recruitment.
HR Lead, NHS Trust
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Since the changes, have you experienced any
challenges with recruiting certain skill-sets?
We have historically struggled to fill IT related
positions and this is just another complication.
Director of HR, Security Authority
As an NHS professional services company, we have
found it harder to recruit posts where interims have
access to work in the Private Sector i.e. finance,
business intelligence. Interims whose skill set is
in healthcare are still requiring work in the NHS
however.
HR Business Partner, Commissioning Support Unit
At a senior level, particularly in areas like finance
which are tricky to hire. This has compounded
the problem.
Head of HR, Regulatory Body
Recruitment for good NHS analysts has always
been problematic.
Associate Director – Analytics, Healthcare supplier

adeccogroup.co.uk

“
“

This has
compounded
the problem.

”

We have found it
harder to recruit
posts where
interims have
access to work in
the Private Sector.

”
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What advice would you give to organisations in the Private Sector,
should the changes to be implemented there?
Procure a service from a company or offer key contractors a full-time contract on
the payroll. It is now a false economy to contract with a self-employed consultant
who hasn't regularised their tax and NI status.
Director of HR, Security Authority
Do a full review and engagement of all departments, including purchase ledger to
understand any possible IR35 issues.
Head of Finance, NHS Clinical Commissioning Group
Start talking to your interims as soon as possible. When they were introduced the
changes into only the Public Sector our interims had a choice of moving to the
Private Sector where the changes were not being implemented. This won’t happen
when they are introduced within the Private Sector. My view is that this will create
a level playing field and will benefit Public Sector employers.
HR Business Partner, Commissioning Support Unit
Ensure to organise an effective implementation and communications plan. Be fully
prepared and informed so you know where the gaps will be when the changes are
implemented.
HR Lead, NHS Trust

It seems that as a result of the IR35 reforms, employers in the Public Sector are finding
it extremely hard to attract top contractor talent, especially if they’re in scope. Not
only are they struggling to fill roles because many contractors are looking for different
roles now, but also because they’re trying to attract specific skillsets, which is always
tricky to hire.
However, on the flip-side of this, some organisations, particularly those in local
authorities, are finding it easier to find candidates for their permanent vacancies, as
more contractors are seeking it due to the legislative changes. This is something that
many organisations have historically struggled with and shows some positive impact of
the IR35 reforms.
Because of the impact it’s had, both positive and negative, it’s unsurprising that many
Public Sector professionals are eagerly awaiting the IR35 reform’s arrival into the
Private Sector, as it will hopefully level out the playing field for them.
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Conclusion
So, what have we learnt from our investigation?
When it comes to candidates, they’re just as clued up on IR35 and what it means for
them as employers are. The reforms are making contractors in particular re-evaluate
their careers as their pay packets take a hit, and while others stay to see what
happens to the Private Sector first before making any decisions, others are jumping
straight into permanent work or switching sectors.
Most employers had enough time and knowledge of the changes to implement it
fairly smoothly. However, a good proportion aren’t getting into the nitty gritty of the
legalisation and choosing to just put all contractors in-scope, even if they technically
aren’t. And while many now struggle to fill the temp roles as the candidate pool
decreases, the upside is that the previous trickier roles to recruit are now
much easier.

But what can the Private Sector learn from all this?
One of the key things is that education about the reforms, for both clients and
candidates is key. The sooner they’re briefed and understand the implications, the
easier the process will be for everyone in the sector. Clients in particular need to
start communicating with any interims as soon as possible in order to give them
plenty of time to understand the ramifications and allow them to explore
their options.
Essentially, the clearer and more consistent the sector can be with communicating
the IR35 reforms, the easier the education process about it will be.
In order to implement the changes as effectively as possible, it’s worth both clients
and candidates partnering up with a recruitment agency that has experience with
IR35 in the Public Sector. They will be able to provide their expertise on how to
implement it smoothly and generally advise through the process.

adeccogroup.co.uk

18

IR35 Learnings from the Public Sector

19

adeccogroup.co.uk

For further information about
the Adecco Group visit:
www.adeccogroup.co.uk

